INTRODUCTION
Remedies for police misconduct have multiple purposes, including punishing perpetrators, making victims whole, and forcing departments to comply with constitutional rules. For those interested in reducing police misconduct, the primary measure of federal legal remedies for police misconduct is whether they deter future bad acts. Other speakers at Saint Louis University Public Law Review's Fall 2012 Symposium described good news about federal remedies and future police misconduct despite Supreme Court restrictions on the application of the exclusionary rule. For example, 42 U.S.C. § 1983 suits against municipalities for officer misconduct are imposing significant costs on cities that permit officers to violate suspects' rights; federal criminal prosecutions against police officers have reached record highs this year; and the Obama Administration has reinvigorated the use of 42 U.S.C. § 14141 to secure institutional reform in departments with a pattern and practice of violating constitutional rights. These uses of federal remedies likely will deter some officers from committing misconduct and encourage some departments to prevent it. Unfortunately, this good news is overshadowed by the persistent realities of federal remedies for misconduct.
Here is the bad news: with respect to deterring police misconduct, federal remedies are almost as good as they are ever going to get. The remedies probably reduce police misconduct some now, and they can be tailored to induce somewhat more reform. However, legal, structural, and practical limits on the capacity of existing federal remedies to deter misconduct ensure that even with improvements they can be only marginally more effective.
Federal remedies for police misconduct, and most other remedies for misconduct, promote change by making misconduct costly for police departments and municipalities. Improving federal remedies would encourage some additional departments to seek the positive expected return on reform measures likely to reduce misconduct. But existing federal remedies all focus on either increasing the cost of misconduct or reducing its benefits. The problem is that even if existing federal remedies are altered to maximize deterrence, they cannot be employed to impose a substantially greater price for misconduct because, by their nature, the costs imposed by existing remedies are relatively fixed. As a result, federal remedies for misconduct will never prevent bad policing much more than they do now. While existing federal remedies are constrained in their capacity to deter much more than they do, there are alternative means of inspiring reform. Strengthened state and local remedies, and new federal remedies, could supplement existing federal remedies and incentivize additional reform-at least to some degree. However, because these remedies suffer from some of the same structural limits as existing federal remedies, and because expanding them is politically unlikely, it may be time for those interested in deterring misconduct further to consider a different approach. Instead, federal actors may foster reform by lowering the costs of adopting policies that prevent misconduct and by shoring up rewards for police chiefs and departments that pursue reform. Some Justice Department programs already likely modify the expected costs of reform, but the Department of Justice's undertakings appear both piecemeal and limited. Although discouraging police misconduct by reducing the costs of reform and increasing its benefits poses some risks, the limits of existing federal remedies suggest these risks may be well worth taking.
I. THE CALCULUS OF POLICE REFORM
While individual police officers commit misconduct, preventing police misconduct often requires institutional change, and institutional change requires investment and commitment from departmental leadership. Federal remedies both increase the expected costs of engaging in misconduct for police officers, and perhaps more importantly, increase the expected costs of permitting misconduct for police departments. As a result, federal remedies have long been viewed as important to deter misconduct by individual officers and to incentivize departmental reforms necessary to reduce unconstitutional conduct. 1 Police officers violate constitutional rights because they receive a benefit or avoid a cost by doing so. An officer might use too much force to preempt a suspect's injurious resistance, to satisfy a taste for revenge, because he has a mistaken understanding of the law governing force, or because it is quicker to gain compliance by force than to persuade a suspect to cooperate. 2 A rational officer will learn and comply with the law governing force when the expected costs of doing so are less than the net expected cost of misconduct. Legal remedies are likely to reduce police misconduct when they raise the costs of misconduct relative to restraint.
Scholars and others interested in reducing police misconduct emphasize the significance of institutional change rather than simply focusing on individual restraint, because police departments strongly shape individual officer capacity and motivation to comply with constitutional norms.
3 With respect to capacity, police departments determine much of the preparation and guidance officers receive beyond the minimum amounts dictated by state law. 4 Some departments have their own police academies or provide supplemental training for officers after basic training, including supervision by field training officers. 5 Many departments provide annual in-service training beyond state mandates. 6 All departments provide direct supervision of officers by sergeants and other departmental leadership.
7 This training and supervision-along with formal departmental policies-gives officers the knowledge and skills necessary to comply with constitutional requirements. If officers know the law, learn to evaluate the situations they face, and are well-trained in the communication, physical, and practical skills necessary to address those situations, the costs of lawful policing for officers is lowered.
With respect to motivation, departments determine many of the professional and financial incentives of the police officer's work. department rewards arrests with promotions, officers will be motivated to make more arrests, even those with a weak legal justification. 8 If a department disciplines illegal searches, officers will have good reason to engage in fewer of them. Less formally, departmental leadership may foster respect for officers engaged in aggressive policing even as official policies discourage unconstitutional actions:
9 if sergeants treat officers who disdain formal rules as successful, other officers learn to value those qualities and young officers learn to emulate them.
10
Institutional police practices are in turn the product of departmental leadership and the local political process. Mayors, city managers, and council members hire and fire police chiefs, determine departmental budgets, and oversee police activities-and therefore influence departmental policies.
11 A mayor might pressure a chief to police more assertively when voters complain about crime, or threaten to impose external citizen review of police disciplinary determinations in light of community concerns about abuse. Moreover, peer groups, communities, and officer associations impose less tangible costs and benefits on police leadership and officers for both misconduct and reform.
While the factors that shape departmental policies and practices are complex, deterrence theory suggests that a police department will adopt remedial measures when doing so is a cost-effective means of lowering the net costs of police misconduct or increasing the net benefits of protecting civil rights.
12 Legal remedies imposed for misconduct are one significant way of making reform cost-effective for departments. Among those legal remedies are four significant federal remedial mechanisms that can raise the expected costs of misconduct for departments, and therefore incentivize reform and deter civil rights violations: the federal exclusionary rule, which prohibits the use of unconstitutionally obtained evidence in criminal trials; federal criminal prosecutions for willful constitutional civil rights violations; private federal civil suits under 42 U.S.C. § 1983 for constitutional violations; and civil suits by the U.S. Department of Justice under 42 U.S.C. § 14141 for equitable relief against police departments to remedy patterns and practices of constitutional violations. By many accounts, these remedies increase the relative expected costs of unconstitutional police conduct, at least to some degree. 13 Despite doctrinal changes that limit the exclusionary rule, it continues to affect individual cases and it remains part of the internal culture of police departments, in which knowing and adhering to Fourth, Fifth, and Sixth Amendment law is part of what it means to be a police officer. The rule therefore encourages departments to foster compliance with constitutional norms.
14 Similarly, while criminal prosecutions of police officers are relatively rare, they are well publicized and have serious sanctions.
15 Therefore, they may deter some officers from engaging in or lying about violent misconduct. 16 Civil suits almost certainly influence some police chiefs to adopt reform measures. 17 Small municipalities, for example, where even relatively small civil judgments are likely to be well known and costly, are likely to take steps to avoid or reduce future judgments. 18 Finally, investigations by the U.S. Department of Justice for Section 14141 violations almost inevitably lead local police departments to agree to substantial and expensive reform rather than risk a lawsuit. 19 In each case, the federal remedy increases the cost or decreases the benefits of engaging in misconduct relative to adopting remedial measures and, therefore, encourages some departments to change. SAINT Although federal remedies seem to work to some degree, few observers believe these remedies have solved the problem of police misconduct. 20 While data on police conduct and misconduct is difficult to obtain, 21 most participants in Saint Louis University Public Law Review's Symposium, and elsewhere, take for granted the need for additional efforts by police departments to promote civil rights through departmental reform because civil rights violations continue to occur. In order to deter more misconduct and facilitate further reform, legal scholars and advocates have proposed innumerable ways to make federal remedies more effective. They advocate legal and policy changes designed to enable federal remedies to be used more efficiently, more often, or at greater cost to officers and departments. 22 Although some of these proposals might be cost-effective means of making federal remedies somewhat better at incentivizing departmental reform, efforts to improve federal remedies will face inevitable limits.
Departments have significant power over officer conduct, and many kinds of misconduct require departmental participation to prevent. But better policies, training, ongoing supervision, and disciplinary mechanisms are expensive for departments to adopt. 23 Reducing misconduct much further probably requires improved accountability in many departments that now do not find key reforms worth the costs. To alter the reform calculus for a large number of departments, federal remedies would have to increase the expected costs of misconduct significantly. Unfortunately for those interested in using federal remedies to affect reform, this cannot be done.
Federal legal remedies for misconduct largely change the relative costs of misconduct and reform by raising the expected costs of engaging in civil rights violations, making lawful policing and the remedial measures necessary to achieve it comparatively more attractive. In calculating the expected cost of misconduct, officers and departments with adequate information will consider both the risk that allowing misconduct will result in imposition of a federal judgment and the cost of that judgment if it is imposed. Thus, to further increase the expected cost of misconduct, federal remedies must impose costs on officers and departments either more harshly or more often, or make the translation of costs into incentives for the relevant actors more effectual. Although federal remedies can be changed to marginally increase the incentives to reform, federal remedies will never inspire substantially more reform than they do now because neither legal nor policy reforms will notably change the cost of federal remedies, the probability they will be imposed, or their efficiency at driving reform.
II. THE LIMITED COSTS OF FEDERAL REMEDIES
First, none of the federal remedies can be changed to increase notably its cost to officers and departments when it is employed. The exclusionary rule, for example, reduces the expected value of misconduct by depriving officers and departments of the evidentiary value of illegal searches and seizures. 24 As a deterrent, the rule suffers well-known structural limits: excluding evidence cannot influence officers or departments uninterested in using illegally obtained evidence in a criminal prosecution, and it cannot discourage unconstitutional conduct that is unlikely to produce evidence. 25 Nevertheless, federal courts do not presently use the exclusionary rule to its fullest possible extent. In the name of reducing the societal costs of the exclusionary rule without undermining its benefits, the Supreme Court permits courts to admit illegally obtained evidence in grand jury proceedings, preliminary hearings, and sentencing hearings, for example; as well as collateral non-criminal proceedings, such as tax proceedings, deportation hearings, and parole hearings. 26 As a result, even when a court finds that an officer discovered evidence in violation of the Fourth Amendment and, therefore, that the evidence must be excluded from the prosecution's case-in-chief in a criminal case, illegally obtained evidence may retain value for government actors.
Changes to the federal exclusionary rule that would further minimize the evidentiary value for officers and departments of illegally obtained evidence are extremely unlikely in light of recent judicial skepticism about whether the 24. See Elkins v. United States, 364 U.S. 206, 217 (1960) ("The [exclusionary] rule is calculated to prevent, not to repair. Its purpose is to deter-to compel respect for the constitutional guaranty in the only effectively available way-by removing the incentive to disregard it.").
25. See Terry v. Ohio, 392 U.S. 1, 13-14 (1968 rule is worth the cost of allowing guilty individuals to evade justice. 27 Even assuming, however, that this were not so, and that broadening the scope of the rule to further decrease the benefits of illegally obtaining evidence would be a cost-effective means of discouraging misconduct, such a project could only have a limited effect on the rule's power to deter. The primary cost of evidentiary exclusion for a police department or local municipality is fixed-it can do no more than deprive a government of the value of the excluded evidence. No change to the exclusionary rule can dramatically increase the costs of the rule for officers and departments. All adjustments can do is to reduce somewhat the residual value of illegally obtained evidence. Such changes to the exclusionary rule may encourage a few additional departments to adopt remedial measures, but they are unlikely to drive significant national reform.
In addition to depriving the government of the evidentiary benefit of misconduct, the exclusionary rule can impose secondary political and reputational costs on the government actors held responsible for the misconduct and the evidentiary exclusion that follows, increasing the rule's influence on the expected costs of misconduct. Thus, when an illegal search by the police weakens a newsworthy criminal prosecution, the district attorney, police chief, and mayor may feel the sting of critical popular sentiment.
28
While these political costs are not fixed in the same way as the underlying cost of the evidentiary exclusion, they are likely to be closely correlated with the consequences of evidentiary exclusion over time. It is therefore difficult to imagine that strategies to increase these intangible costs could be used to expand significantly the impact of the exclusionary rule. Thus, neither legal changes nor strategic use of the exclusionary rule can be expected to alter considerably the expected costs of misconduct-and, therefore, the behavior of departments. Federal criminal prosecutions deter misconduct by imposing costs in the form of imprisonment, fines, and the stigma of criminal conviction on officers and supervisors who willfully deprive victims of their constitutional rights. 29 Criminal prosecutions are likely better at deterring individual officer misconduct than encouraging departmental reform. Unlike other federal remedies, the individuals who commit the misconduct suffer most of the costs of criminal prosecutions. Moreover, federal civil rights criminal cases target willful conduct, that is, conduct that intentionally deprives the victim of a constitutional right. 30 As a result, although departments can do much to create a culture that encourages compliance with the law, the conduct targeted by criminal prosecutions often occurs in spite of policies or training-and officers can avoid such intentional acts without costly departmental action.
Already, defendants convicted of violating federal criminal civil rights statutes face very high penalties. An officer can receive the death penalty for civil rights violations that kill, life imprisonment for violations involving aggravated sexual abuse or kidnapping, and up to ten years imprisonment for using a dangerous weapon or causing bodily injury. 31 Even a defendant convicted of depriving someone of their civil rights without a weapon or causing injury faces a felony conviction and potential imprisonment. 32 While the United States Sentencing Guidelines do not recommend maximal sentences in most civil rights cases, the guidelines do authorize significant sentences, 33 and those convicted of federal civil rights crimes are frequently sentenced to substantial terms of imprisonment. Raising the costs of federal prosecution to deter more misconduct would require raising the penalties imposed when an officer is convicted under federal criminal law. There are few absolute bounds on criminal punishment beyond human mortality and Eighth Amendment limits on the application of the death penalty, and, more recently, life without parole. 35 To deter more officers from misconduct, Congress could raise the maximum penalty for all criminal civil rights violations to life imprisonment or impose new mandatory minimum sentences of imprisonment for violations. However, even assuming that such actions would be a cost-effective means of deterring future constitutional violations, criminal sentences are graduated for a purpose: to achieve marginal deterrence. 36 If maximal penalties were imposed for minor violations, officers who beat a suspect would be given incentive to kill him or nearby witnesses to lower the risk of being caught without raising the potential penalty for the crime. Raising the penalties for minor offenses also risks imposing punishments on criminal defendants far beyond their just deserts in the name of deterrence-a result many would find unjust. This is not to say that criminal prosecutions could or should not be used to raise the costs of misconduct above present levels. One might argue that some civil rights criminal violations should be sentenced more harshly than present law permits in order to serve justice and deter future illegal conduct. A police officer who plants evidence on an innocent suspect or who-enabled by his uniform, gun, and arrest power rather than the threat of force-pressures someone to have sex against her will might reasonably receive more than the one year imprisonment now authorized. But in light of the already very high costs of federal criminal conviction, and the difficulties of raising those costs across the board, changes to federal criminal statutes to address such matters are unlikely to result in criminal punishments for constitutional violations that are considerably more serious than present law achieves.
Although much of the deterrent potential of criminal convictions comes from influencing individual officers, because police chiefs and political actors , 1996) . Bentham notes that one purpose of punishment is "to induce a man to choose always the least mischievous of two offenses; therefore where two offenses come in competition, the punishment for the greater offense must be sufficient to induce a man to prefer the less." Id. can pay reputational and political costs for serious criminal conduct that occurs under their watch, criminal prosecutions may also encourage departments to engage in remedial measures to prevent misconduct. 37 As in the use of the exclusionary rule, increasing the costs of criminal prosecutions for those who govern police departments and municipalities could lead to some reform. Recently, for example, the Department of Justice has coordinated some criminal prosecutions with civil investigations into widespread department misconduct, increasing publicity for the criminal convictions and highlighting for the public the systemic causes of criminal police conduct. 38 This strategic use of criminal prosecutions may increase the secondary costs of criminal prosecutions and therefore their power to drive reform. But such increases may be marginal, since prosecutions by the Department of Justice have long 
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One might respond that, more than the exclusionary rule, criminal convictions have complex and difficult to discern effects on the incentives of departmental actors who lead reform. While criminal convictions can lead to reputational costs that encourage remedial measures, federal criminal convictions of officers in a department also may sometimes lower the costs of misconduct for police chiefs and politicians by attributing bad acts to individuals and implicitly relieving departmental leadership of blame. 40 If the Department of Justice's recent efforts to connect criminal prosecutions and departmental deficiencies inhibit that phenomenon, they could raise the secondary costs of criminal convictions for department and municipal leaders. But even so, it seems unlikely that the Department of Justice's efforts can markedly change the expected value of reform for troubled departments because criminal sanctions inherently emphasize individual responsibility. As a result, neither the primary costs of criminal convictions on individual defendants nor the secondary effects of those convictions on others is likely to alter significantly the calculus governing institutional reform in American police departments.
Section 14141 permits the Department of Justice to sue police departments for injunctive relief to stop patterns and practices of constitutional violations by police officers. 41 Although Section 14141 enforcement compels departments to adopt remedial measures to prevent further misconduct, the statute is expensive for the Department of Justice to employ. There are more than fifteen thousand local police departments and sheriff's offices in the United States. 42 Assuming even a small minority of them is engaged in a pattern or practice of constitutional violations, the Department of Justice cannot achieve national reform by suing every department with a pattern of widespread constitutional violations. 43 Nevertheless, as I have argued elsewhere, because Section 14141 investigations and suits are costly to police departments as well as the Department of Justice, the threat of a Section 14141 investigation and subsequent suit could-like the threat of other federal remedies-raise the expected costs of misconduct and induce proactive reform in police departments that are not investigated, in addition to those departments that are investigated.
44
Just as expanding the deterrence effect of other federal remedies requires increasing their expected costs for departments, exploiting the deterrence potential of Section 14141 requires increasing the expected costs of permitting a pattern or practice of constitutional violations for police departments. However, this goal cannot be achieved by raising the costs of Section 14141 for each department that is investigated or sued since the statute authorizes only remedial measures and monitoring necessary to eliminate the illegalitynot damages or other non-remedial punishments. As a result, Section 14141 cannot incentivize additional police departments by raising the costs of each investigation or suit under the statute. 45 If Department of Justice suits for equitable relief are to deter misconduct more than they do now, they must do so by some other mechanism.
Civil suits for damages under 42 U.S.C. § 1983 do not face the inherent constraints of other federal remedies. Assuming that the political obstacles to changing Section 1983 could be overcome, Section 1983 could be used to impose significantly higher financial awards against officers and departments than it does now, through expanded punitive damages, for example. 46 Despite this difference, it is highly unlikely that Section 1983 can be used to induce significant additional institutional reform by raising the costs of misconduct for departments. Instead, the example of civil damages reveals another obstacle to using remedial costs to deter more misconduct: federal remedies do not incentivize reform efficiently. Raising the cost imposed in a civil judgment 44. See id. at 22. In an earlier article, Promoting Civil Rights Through Proactive Policing Reform, id., I contended that Section 14141 could not induce reform as it is currently enforced, even if resources devoted to enforcement increase dramatically. Instead, I argued that by concentrating Section 14141 investigations and suits on police departments with the worst indicia of misconduct and granting safe harbor for departments that adopt reform measures, Section 14141 could be used to reduce misconduct cost-effectively. This Article contends that both the limits of Section 14141 in raising the costs of misconduct and some of the alternatives I proposed earlier apply not only to Section 14141-but to all federal remedies.
45. See id. at 24-25. 46. For example, although the Supreme Court has held that a municipality is immune from punitive damages under Section 1983 in City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 271 (1981), some have questioned the Court's reasoning that punitive damages would not serve the purposes of Section 1983 and public policy. See, e.g., Ciraolo v. City of New York, 216 F.3d 236, 243 (2d Cir. 2000) (Calabresi, J., concurring). Such an argument could-at least in theoryprovide a basis for the Supreme Court to reevaluate the breadth of that immunity, something that existing Supreme Court doctrine might make possible. See Fact Concerts, Inc., 453 U.S. at 267 n. 29 (suggesting that imposing punitive damages on taxpayers might not be unjust or unreasonable in "an extreme situation where the taxpayers are directly responsible for perpetrating an outrageous abuse of constitutional rights").
often will not raise a department's incentive to adopt remedial policies by the same measure.
I argue above that criminal prosecutions provide only limited incentives to departments to reform because many of their costs accrue to individuals and many of the means of avoiding those costs are within individual control. 47 This point illustrates an important form of remedial inefficiency: the costs imposed for misconduct do not accrue to the actors who most control institutional reform. A different version of this problem exists for civil damages actions.
In civil rights actions, governments bear most of the costs of legal judgments. Because localities often indemnify police officers for civil damage awards by contract or statute, municipalities ultimately pay civil awards or buy insurance to pay for them. 48 However, the costs borne by municipalities do not translate easily into political and financial costs for police chiefs and the political actors that shape their incentives and budgets, and those actors may face countervailing incentives to permit misconduct or to avoid adopting remedial measures. 49 Many cities fail even to collect information about how much money is paid in civil judgments against police officers and about what practices trigger those judgments, making it much more difficult to implement measures tailored to reduce civil awards. 50 Because police departments and their leaders are not easily forced to internalize the costs borne by the government, it is not surprising that many departments fail to adopt institutional reforms even after successful civil judgments impose significant costs for misconduct. 51 Increasing civil penalties for misconduct, even substantially, may not increase costs on those who must be incentivized to adopt reforms commensurately, and therefore may not deter substantially more misconduct than existing civil judgments do. 52 problem is structural rather than situational. Without significant and improbable changes in law or public policy, it is unlikely that civil suits can cost-effectively increase the costs of misconduct significantly enough to encourage much additional institutional reform. 54 
III. THE LIMITED FREQUENCY OF FEDERAL REMEDIES
Federal remedies could still be used to change officer conduct on a large scale if departments and officers could be made to face significantly increased probability that they would bear the costs of acts of misconduct. However, federal remedies not only cannot be made to impose considerably higher costs for each act of misconduct they target, they also cannot practically be imposed dramatically more often than they are now.
If evidence were excluded from criminal cases in a higher proportion of illegal searches, some further unconstitutional acts could be discouraged. But reaching that end is highly improbable, because for decades the Supreme Court has moved in precisely the opposite direction. The burgeoning good-faith exception, for example, restricts application of the exclusionary rule when police officers act in objectively reasonable reliance on a warrant, statute, court decision, or clerical determination later found to be invalid, unconstitutional, or mistaken. 55 As a result, the Court has expanded over time the number of unconstitutional acts for which evidence may be admitted at a subsequent (suggesting that police misconduct should be deterred by punitive damages in addition to compensatory damages in civil suits); SCHUCK, supra note 49, at 82, 103 (suggesting that the burden of liability be shifted from individual officers to the government in order to "strengthen general deterrence by focusing at a better location the incentives" for compliance with rules by street-level officials).
54. For example, Joanna C. Schwartz has suggested that in contrast to the "dramatic suggestions offered by [other] scholars," civil lawsuits can be made a substantially more effective deterrent by "comparatively small steps," including new departmental efforts to gather and analyze information from lawsuits. Schwartz, supra note 22, at 1030. By her own account, however, most of the departments in her study, which had adopted information gathering policies and programs had done so involuntarily. See id. at 1057. To accomplish information gathering, she proposes new federal legislation-a substantial suggestion by any measure; extremely laborious work by private citizens collecting and publicizing information; or local political changes, which, if there were sufficient incentive to motivate, likely would have occurred in additional jurisdictions without court order or Department of Justice suit. See id. at 1082-83. As this example suggests, even proposals intended to improve civil suits at modest cost face notable obstacles. criminal trial. The independent source and inevitable discovery doctrines similarly restrict the frequency with which exclusion is applied. 56 In total, the exclusionary rule applies to far fewer acts of misconduct than it once did, and the Supreme Court's reasoning indicates that this trend will continue, if not strengthen.
Federal criminal prosecutions for civil rights violations have increased under the Obama Administration. 57 Mark Kappelhoff, the Chief of the Civil Rights Division, Criminal Section, noted in Saint Louis University Public Law Review's Symposium that the Justice Department prosecuted a record number of police officers in 2010. Nevertheless, by his account, and by every other, federal criminal cases against police officers remain resource intensive, legally challenging, and factually difficult to prove. 58 As a result, the Department of Justice prosecutes fewer than one hundred officers. 59 To strengthen the deterrent effect of criminal prosecutions on the 644,000 sworn officers in local police departments and sheriff's offices in the United States, 60 that number would have to increase by orders of magnitude. Even without the evidentiary and legal obstacles such cases face, no realistic budgetary forecast could lead to that outcome. 61 Criminal prosecutions may deter some misconduct now, and they remain important to promoting justice in individual cases and to demonstrating federal commitment to civil rights, but they cannot be used to change the future conduct of many police officers.
Suits by the Department of Justice for injunctive relief are even more costly and difficult and, therefore, even less common. The Department of Justice's efforts in Maricopa County, Arizona illustrate the problem. The Department launched an investigation into discriminatory policing practices by SAINT LOUIS UNIVERSITY PUBLIC LAW REVIEW [Vol. XXXII:33 will be needed to specify reforms. The mandated reforms must then be implemented, and if experience provides a guide, that process could lead to years of continued litigation contesting compliance. 71 Given how difficult and complicated structural reform is, it is perhaps not surprising that no more than a few dozen police departments have been investigated in the nearly twenty years since the statute was passed. 72 If federal efforts to enforce Section 14141 were doubled, trebled, or quadrupled, the Department of Justice could still likely investigate or sue no more than one or two dozen departments each year, a tiny fraction of the more than fifteen thousand local police departments and sheriff's offices in the United States, many more of which are likely engaged in a pattern of unconstitutional action. 73 Worse yet, federal efforts may well be Sisyphean; even as the Department of Justice investigates new departments for violating civil rights, some departments it previously investigated need revisiting. 74 Thus, while Section 14141 remains an important tool for reforming problematic departments, without dramatic revisions to the ways in which it is enforced, it is unlikely that it can be imposed with sufficient frequency to change the calculus of reform for many police departments engaged in misconduct. 75 Civil suits under Section 1983 do not depend on government resources. As a result, they do not face the same limitations as criminal prosecutions or suits under Section 14141. But that also means that civil suits cannot be made more frequent by devoting more federal resources to them. Some factors routinely cited as limiting the frequency of civil suits presently-legal doctrines governing qualified immunity and municipal liability, practical difficulties in obtaining legal representation, and the obstacles to proving misconduct by law enforcement officers 76 -are unlikely to change. However, one trend may notably increase the frequency of civil suits and perhaps also criminal prosecutions: the spread of new technologies that increase the ability of plaintiffs and prosecutors to prove misconduct. In the last few years, privately-held video-recording devices, often in the form of cellular telephones, have become ubiquitous. At the same time, police departments have installed cameras in police cars, and as new devices become available and affordable, have provided officers with wearable video-recording devices. 77 This dramatic increase in videotaping of police conduct, both by citizens and police departments themselves, enables prosecutors and plaintiffs to establish liability for some incidents that lack independent or credible witnesses. Because it facilitates cases that would otherwise be extremely difficult to bring, the additional videotaping is likely to deter some additional misconduct. Nevertheless, while videotape mitigates problems of proof, it does not eliminate them, and it does not mitigate the other obstacles to suit in criminal or civil cases.
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As this discussion suggests, outside this small island of promise, none of the major remedies for police misconduct is likely to increase notably in the costs it imposes for acts of misconduct, in the frequency with which it is applied, or in the efficiency with which expected costs for misconduct translate into reform. Expanding resources and reforming federal remedies may achieve marginal improvements, but the structural, doctrinal, and practical obstacles to increasing the deterrent effect of the federal exclusionary rule, criminal civil rights prosecutions, civil suits, and suits for equitable relief are notable and likely persistent. As a result, while these remedies may be used to influence some additional departments to adopt promising remedial measures, they are unlikely to drive significant national reform. (noting that the new second-generation digital video recorder camera weighs only fifteen grams, can be mounted on a collar, cap, helmet, or eyeglasses, and is being adopted immediately by several major police departments).
78. Part II argues that raising monetary damages under Section 1983 might not produce commensurate reform because police chiefs will not internalize most of those additional costs. See supra notes 46-52 and accompanying text. The same problem extends to raising the expected costs of civil suits by increasing the frequency of suits. The resulting expected costs for municipalities are similarly difficult to translate into costs for the actors who could most easily prevent future violations. SAINT Furthermore, even if many of these obstacles could be overcome, and federal remedies could be used to impose substantial additional costs on police departments that engage in unconstitutional conduct, federal efforts would still fail to produce the kind of officer conduct many advocates seek. All of these major federal remedies suffer the same well-known defect for those interested in shaping police conduct: they exclusively target constitutional violations. While constitutional law prohibits many kinds of serious misconduct, many avoidable, but necessary-in-the-moment uses of force; retaliatory arrests for trivial offenses; and lies told by police officers to citizens and courts do not violate the Constitution; and, therefore, cannot be deterred by federal remedies. At best, discouraging constitutional violations using federal remedies will secondarily improve police conduct more generally by improving accountability and increasing professionalism. The exclusionary rule seems to have had that effect. 79 But depending on constitutional remedies to fix nonconstitutional misconduct seems a crooked path to important goals for American policing.
IV. THE LIMITS OF OTHER MEANS OF RAISING THE COSTS OF MISCONDUCT
Federal remedies remain significant in spite of these limits. They already incentivize some reform, they have purposes other than deterrence, and they can be improved somewhat to deter misconduct further. Nevertheless, those interested in broader reform must look further.
To some degree, looking further means exploring underutilized or new federal means of increasing the costs of misconduct for departments. For example, Title VI of the Civil Rights Act of 1964 80 and the Omnibus Crime Control and Safe Streets Act of 1968 81 prohibit law enforcement agencies receiving federal funds, training, or technical assistance from discriminating on the basis of race, color, national origin, sex, or religion. Since police departments receive substantial federal assistance, 82 these statutes could be used to induce remedial measures designed to prevent discrimination of individuals by police officers. One could also imagine new analogous statutes that condition federal funds for police departments on abstaining from forms of misconduct other than discrimination.
Presently, Title VI is not used to its full deterrent potential. Existing federal regulations limit the statute's use to induce reform because they specify that the Department of Justice should enforce Title VI only to "secure prompt and full compliance so that needed [f]ederal assistance may commence or continue" and dictate enforcement strategies designed to minimize the statute's impact on funding. 83 As a result, while Title VI is sometimes used in conjunction with Section 14141, it is rarely used with notable effect against police departments. 84 Even if there were no regulations that restricted its enforcement, Title VI, and any new federal remedies based on it, would likely suffer from some of the same obstacles that presently limit the frequency of Section 14141 suits: discrimination in violation of federal law is expensive to investigate and difficult to prove.
V. EXPLORING AN ALTERNATIVE MECHANISM OF REFORM: CHANGING THE EXPECTED COSTS AND BENEFITS OF REFORM
The federal government likely plays an ineliminable role in regulating the police. State and local actors face strong majoritarian interests in crime control and powerful special interests in law enforcement that may inhibit reaching a good balance between police effectiveness and civil rights. 85 Perhaps for this reason, state and local legal remedies for police misconduct have long been weaker than their federal counterparts. But federal remedies are close to the practical limits of their ability to raise the expected costs of misconduct for police departments. For this reason, it is worth considering whether federal efforts should target the other side of the equation for police departments: the costs and benefits of the remedial measures likely to reduce misconduct. While existing remedies induce reform by making misconduct costly, federal resources can also be used to lower the costs and increase the benefits of institutional reform. Rather than continue to look for ways to make misconduct unappealing relative to reform, it may be time to consider ways to make reform more appealing relative to misconduct.
As I have pointed out elsewhere, the Department of Justice already facilitates reform by lowering its information costs. 86 For example, the Department has funded reports intended to show police leadership how to SAINT LOUIS UNIVERSITY PUBLIC LAW REVIEW [Vol. XXXII:33 adopt computerized early intervention systems and how to conduct internal affairs investigations in small departments. 87 But those efforts have been limited. 88 The Department of Justice could work more aggressively and strategically to promote research on the causes of misconduct and the effectiveness of reforms, disseminate information and model policies on promising reforms, and provide technical assistance to departments seeking to adopt them. In this way, the Department of Justice could further lower the information barriers to reform.
Although some gains may be available by increasing research, training, and technical assistance by the Department of Justice, the information costs of policing reform are relatively small and bounded. Departments considering adopting and maintaining remedial measures as a means to lower the costs of misconduct likely face much greater infrastructure, personnel, and training costs than information costs. The Department of Justice already subsidizes reform, for example, by providing grants to local departments to encourage specific remedial measures. Thus, the Office of Community Oriented Policing Services has given tens of millions of dollars in grants to state and local police agencies for the purchase of in-car video cameras that can be used to improve training and accountability for officers. 89 But, overwhelmingly, the Department of Justice's grants to police departments serve purposes other than promoting civil rights. 90 One could imagine a much stronger federal grant program designed to subsidize cost-effective remedial measures for preventing key forms of misconduct.
I have also argued elsewhere that the Department of Justice could increase the benefits of reform for police departments by, for example, introducing a safe harbor from suit under Section 14141 for police departments that commit themselves to adopt a preset array of reform measures specified by the Department of Justice and make verifiable progress toward their implementation.
91 Such a program would require a significant change in the Department of Justice's Section 14141 enforcement program and an effective monitoring scheme. But by providing immediate rewards for departments that adopt such reforms, it could also open a significant new avenue for changing the calculus of misconduct and reform for police departments, something existing federal remedies cannot offer.
92
Federal resources could also be used to increase the reputational and professional benefits for chiefs who adopt reform efforts. Accreditation provides reputational benefits to departments and chiefs that satisfy specific administrative and operational standards, and it could be a mechanism for further identifying and rewarding reform efforts. 93 The Department of Justice could also increase professional benefits for civil rights initiatives informally, by holding prestigious invitation-only conferences for police chiefs with reputations as reformers. Since the possibilities of inducing reform by reducing its costs and increasing its benefits have not been adequately explored, there may be many other creative and cost-effective means of encouraging chiefs and municipalities to adopt reforms. These suggestions are merely the beginning.
This approach to reducing police misconduct is not without risk. In order to lower the cost of reform or raise its benefits, the federal government must be able to evaluate police department efforts. Those efforts can be measured either by their impact on misconduct outcomes or by departmental progress in implementing specific reforms. Unfortunately, both means of evaluating departmental efforts are problematic. Presently, there exist only crude outcome measures for misconduct, and little data to support them. 94 Without better measures, it would be hard to compare the success of police department reform efforts. If instead the Department of Justice rewards implementing particular remedial measures without reference to outcomes, the cost-effectiveness of federal efforts to incentivize reform will depend heavily on the Department's success in endorsing cost-effective remedial measures. If the Department of Justice chooses ineffectual reforms, the federal government and municipalities 91. See Harmon, supra note 11, at 36-42. 92. See id. at 37-38. 93. Accreditation offers the greatest incentive to departments nearest to meeting the credentialing standards set out by the accreditation agency, and therefore incentivizes good departments to become better rather than encouraging departments most in need of reform to adopt remedial measures. See Harmon, supra note 11, at 48 n.144. Nevertheless, if the goal is to promote effective reform nationally, accreditation may provide one cost-effective means to achieve this end. could spend valuable resources and receive little benefit or even undermine other law enforcement goals. 95 Yet, without additional data, the Department of Justice will also have difficulty evaluating competing reforms or the distorting effect such reforms could have on policing more broadly. Thus, collecting national data is an essential precondition for federal efforts to lower the costs and increase the rewards of reform as a means to reduce misconduct. 96 Even with such data, there are no guarantees that federal monies used to induce reform will be well spent.
Despite such risks, advocates, scholars, and policymakers should devote new energy to exploring federal means of lowering the costs and increasing the benefits of reform. The law, politics, and practicalities that circumscribe existing federal remedies mean that additional efforts to refine those remedies are likely to achieve only marginal gains in deterring misconduct. Against this backdrop, this untapped resource for inducing national reform promises more hope than danger. 
